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Abstract

Supreme Court Case Analysis and
Legislative Issues Related to Article 8
of the Improper Solicitation and Graft Act

Kim, Hyoson

Lawyer / Economist, Bank of Korea

This article examines three Supreme Court cases, the Money Envelope Dinner
Case, the Golden Key Case, and the Mayor’s Executive Assistant Case, regarding
the prohibition of accepting anything of value under Article 8 of Improper
Solicitation and Graft Act (Anti-Graft Act). It will cover four issues: (1) the meaning
of a *high—ranking public official”, which is an exception to the prohibition on giving
anything of value, (2) the determination of the purpose of the exception, (3) the
calculation of the value of the offer of anything of value, and (4) the intent to
benefit.

Given that Article 8(3)(1) of the Anti-Graft Act is a passive component that
reduces the harshness of criminal penalties, it is not necessary to align it with the
Code of Conduct for Public Officials, especially the relevant provisions that
presuppose instructions in the course of duty. Rather, considering practical cases,
it is appropriate to interpret it in a relaxed manner, similar to the position of the
Supreme Court precedents, and leave open the possibility of individual judgment.

The purpose under Article 8(3)(1) and (2) of the Anti-Graft Act are both passive
and subjective. In particular, budgetary prescribed purposes, which are active and
objective purposes under the Code of Conduct for Public Officials, are not
considered. However, since the level of punishment is lower than other types, it is
necessary to correct it and regulate it simply.
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On the other hand, in the case of the provision of promises of money and other
goods, the value of the provision that is the basis for fines and other penalties is
the individual amount or the total amount, but it is reasonable to view it as the total
amount. However, as this may be disproportionate and discourage accountability, it
is fundamentally necessary to review whether the current penalty floor should
exist.

The intent to benefit, which is already recognized in the criminal law of bribery,
has the positive aspect of reasonably limiting the harshness of the Anti—Graft Act.
However, unlike the criminal bribery offense, the Anti-Graft Act provides a wide
range of reasons for exception in Article 8(3). A review of the reasons for exception
under Article 8(3) should have been conducted first, and the relationship between
the reasons for exception and the intent to benefit should have been clarified.

1 Key word Improper Solicitation and Graft Act, high-ranking public official, purpose of
the exception, calculation of the value of the offer, intent to benefit.
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