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Structural Limitations and Improvement Measures
of the Public Interest Reporting Protection System
for Illegal Orders within the Military:

Focusing on the Perspectives of
"Criminalization” and "Organized Complicity”
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Abstract

Structural Limitations and Improvement Measures of
the Public Interest Reporting Protection System for
Illegal Orders within the Military:

Focusing on the Perspectives of
"Criminalization” and "Organized Complicity”

Kim, Changhwan
PhD Candidate, Chung-Ang University

This study analyzes the structural conditions under which unlawful orders arise,
are issued, and are executed in the Korean military, as well as the effectiveness of
the public-interest whistleblowing protection system in response, examining
norms, precedents, and case studies. It focuses on the normative tension
between the concept of “justifiable orders” in the Military Criminal Act and the
general obligation to obey in the Basic Military Service Act, as well as the reality
that the burden of determining “clear illegality” is concentrated on subordinates in
the field. The research methodologies consisted of a literature analysis (statutes,
subordinate statutes, and established regulations) covering data from 2010-2025,
case law analysis (the legal doctrine of “clear illegal orders”), case—based structural
analysis (schematically mapping the chain of command and command structure of
major military incidents), and a comparative legal examination (the US Military
Whistleblower Protection Act and the operation of the DoD Inspector General). The
analysis revealed three key issues: (1) The gap between legal text and implementation
creates the risk of legal criminalization within the organization, giving illegal orders
a “legal facade.” (2) The decentralization of reporting channels, limitations in
investigative independence, and insufficient prevention of retaliation reinforce
organizational complicity. (3) Despite institutional provisions, whistleblower
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anonymity, evidence preservation, and security protection are not adequately
guaranteed in procedural design and implementation. Accordingly, this study
proposes the establishment of a single reporting channel and digital evidence
preservation system within the Ministry of National Defense (or each military
headquarters), automatic activation of protective orders to prevent disadvantages
(temporary deployment, contact blocking, security protection), a permanent
independent investigation track separate from the chain of command, codification
of procedures for refusing unlawful orders, including enumerated criteria and
expedited legality reviews, and clarification of the scope and criteria of command
responsibility.

These proposals not only enhance the morality and efficiency of military
organizations, but also serve as a minimum design for effectively guaranteeing
constitutional rights in barracks. As a limitation, this study relied on a qualitative
approach and public case studies. Therefore, future research requires systematic
accumulation of case data and an evaluation of its effectiveness.

I Key word Military Human Rights, Public interest reporting, illegal orders, criminalization,
and organized complicity
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