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4) Convention on the fight against corruption involving officials of the European
Communities or officials of Member States of European Union.

5) Convention on the protection of Communities financial interests, the pro-
gramme of Action Against Corruption(1996).

6) IMF= 1997'd "33 29 #e)o SlojA Rafjiols 24 4 sle A=A,
B2 A Ao BAE 1 RS 83 vk IS5 (IMF Guidance Note
of August 1997). Experimental Case Studies on Transparency Practices(IMF,
1999, 4) F2 o] WolE 2% SAFAFL/TBEON &3 FEFA
1) =7k 19989 109 OECD9Fe] F&ste] “FajAE g ulg4] YE

928 243,



[. OECD Fagx|gefe) vigdat Alany 11

et

Eato] A 19949 “SASAR GoiA HEAT) P A

Y3 (CFA) 7} AIQMRE S &9 &5

. d
©
©
S
L
W~
gLHB
>.
O[l
e
2
o
jg

22900 o AE AHsl,
0 19979 5ol NFALE Aol SFFTL) HE I EA
S AU AF FAFIL ZA ANES 2D

- O A, FAAQ goFol At 1997'd 12€0] A AH AL
o 53] mA1FA 2 t=rd 71491493 (CIME) ¢F CIME 4F8} =414
A HE AFAANNE A= olPxAo v A=t A #
&2 B =9 YA,
o o]8] HES EFEA T FAAR o] RS ARt wet &S
AA3]9 A AA3)(CFA) So] AESVE 3

1-

- 3hH, OECD ©oJAlSl+ 1998 49 "33 Anl &8 /S 9 A
aE S AP sdE.10)
o *‘—‘?‘er%}t'm SAFEB et A A7 o] HE Lo o

ES QYsn

HEE
AN FRuEH AFLA}L 7)E] g AEAYS

) C(94)75/FINAL 1994, C/M(96)8/PROV, 1996, C(97)123/FINAL, 1997.
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9) Working Group on Bribery in International Business Transactions.

10) Recommendation on Improving Ethical Conduct in Public Service. ®3F EU+
1999 3ol T2k 2 4le] gt 3 29 Z3H(European Model Code of Conduct
for Public Officials)& e} «|g<l.
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R R e s P T MA7 71

1
3, FAA F5B97) 9l

11) FCPA, Sec. 78dd-2.(b) 3 “Implementation of the Recommendation on Bribery
in International Business Transactions,” OECD Working Paper, No. 34, 1996.

12) vl=3 Agore] 29, Ao 2 388 5739 AT o] FaAF et AF5A]
e 7|8 S thad 2ol A 718 (3) (b)7HQ1 &)= B H- Atol o] A
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5, el el Zaolut ATARIL) o] i ARG ALHES o 8ahe
AFY 183 §A9L8 AP A HE7} oFd(Canada, Corruption of Foreign
Public Officials Act Section 3, FCPA Sec. 78dd-2. (h) &%),
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16)

olFHa <] Q1io] TEHTA B og7y] Wi TN o]E B3] 3
St allg WA diste] AT JI2E siMe HAUZRFA ] ATt ¢

S 95stE e ol BRE 3R %= 71 A, o] kS A= 9
A M 2AZ 5T & 9y1u

HYAH AT o|o} FUT FAS FASE g 3 FoA € Ay

o]9)& B33}y $Ig EU ool w2 3jg=to] Thx] a9l AHF 44

fiscal nature) & oF-Z HAJEE AXT 4 g+

17) 33 A EAFY A S HLFo2H V)AA] o)FHFH Y 91S Fa= 3

A 5 28y WF e sidste A7 o GEWOIA o] FAAA] F=

gt @=<lo] delA HES ATH FYe Fxd wet 7AHA S
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(indirect corruption) 18)

- Al U=l (domestic concern)2 mlare] AR, GFAEA} SOl
v = F8%H(principal) FHH 718k ISl RS ]

o ghA, A7) W=<lo] of5oA] FCPAY] Fojd HHAYAE & H

219 F(instrumentality) 7 F3glo] Aol 753t

go] WHAE Qe Huigh 29nt g2eje] Wy, AAQ

2 Ee/aga 5 olst A (A F WAL wilful)
gejof Wyl Fatd o e,

o 53|, y=lE vl A, F5 5 AARNA FaE HEgS
ZQlo] talate] AES = Q5.

[e]
s
o 8%

flo
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o
=

=

-3 970} /1] EE o5 teld A HSelA 22

PHE & 4 2 (FCPA Sec. 78dd-3).

o WA Selte} Ro] malA] MYAAE S WS AA) B
o ASietE v ARl BEAL WA S Y7 Wk opjel,

o wERoh} W#e teld $eve} o] Hte] ol )
Yl Al3wel A W Ase Aded v gEde N &

519

X R

- EU ¥y @ek A7ze] t2w EUdAE 247 BA] $AF

8) 7)1 *91A) (knowing) & WA} WA= shx ALY 183 97} A
WA wAE Z( substanUally certain to occur) o]t 2AAda 9E(aware)
A5 A Bgo] e AEA s dARE 2ejg AMdo] il
I 23 QA Fe= 3 4D 754 (high probability) S Q14 UAE AR
o] o7 Z13}H(deliberate disregard or wilful blindness clause).

19) daolv Fge Y= 59
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o o)), Azl YFNA PP WAPIG EE AF ZRL 1)
st 9)=Rle] HES AT A5 M= FEAS PAE

[e)
92 (personality principle).

= = d We A8 A5
A3} 920 B2, 271734 ool W3 18, e ety (24
) A Aelol Ee wole] Are] ojshe] Jakuta) edo}

- o3}8+e] 224718 (Statue of Limitations) & HEFoF o gt %=
Are} 7120 o AA-g 7|7hs )83t oF &

L}, XML

- A% FAAS F HES ATALIAY Ae PR
= ke AR3AA d@ B2l ANE T B A
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Aok B8] AFALHE S A gsholol FHATZ) 20

o Hi¥ Wa, 5 x| the HEATAN} AT FLEE
AR AFEn o ARdA A%E AFS BAAY
2 we %

715 B9 HEATY Uxg AFAEHY 74
A

-9, AR 2A) g3k HES FBA (broad) JUIZA AFEH o]

T2 (active) HEAF =

A = 2
Fahe 4, B 23 HBo) ATY B9 AT FUT PL
Hgaolof 32
% $2U2E AP RE OECDF/He AFAERE WA el 54 248

A3 B9 192G BoE v g2

20) & 0]A}3) (Council of Europe) & FATE @1t A4z AAE nke} FLsiA
upeRg WH o]e] ‘A MHYYE F53 A7 AES A ¥
HA = 53

21) v=9] A5, FCPAS] 945k vl AgAerdAH o] 41 2Q1 910 39 (spe-
cified unlawful activities) 2 7F5a}e] o) =ra-ol thst HEYS <A1, &
SAYE FF5A Y (knowing conduct) S E Y Ee HEATS ]I
dtele HA R U] o AFE o]FdAY AT HE 44-9A-&
A Ee AfE 2H57] A3 AT o]AYS dHA olF olFstke FAE AT
AEAH o2 qEE weby EHAES AFete 28718% 5 23 et
AAEE 7 A5

22) 9714 HE-L bribe7} oFd briberyE AHR B R HER}F AA| 0 oju g} HE
2 oA 9 (proceeds) & AFAEEAE Y FANYOZ 1174 F s

23) 284 ok 554 HESFIS Ao R st 9lS.
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A9, BRAYE sk A9 EE At FEAA
TSR BHe B ARE A RHOE 55
YUAE 0T £FFAL THANYS AAL o]F Y- HE3)
7] Sl3tel ALg-ol- AT AL WASE A AYF 109 vw
Ao] AL SRR Jdhed 6719 Tlwke] A9 E/aew 5
W gele) el AP
B A58 49, A 5
A3k HEhE AFAEEAMe] BE Bl § A8 (Section

2

3(2)).
| sz
- AR 2 1S ARAR A, 220 A R BAIEe) B ¥
3} FRe Zsck @ 7140l IFFAA U HEZ ¥ 54
g U] A% SH0R MURRE YN By miEeE g
At Ee HAAEE A} E RRRS AR AY EE AR
AE AR A AR Aol 2 BATE AA W R T
NH BaF 2N Asfelo} T
o 7] AT AR 2T 2 Az se] HHel aeln
WA ARANA WAL, DR e P AR

- 1997 19 Bk 2 FAkol AJSA Y 73t WAL Pt 19
o ERH AR R 719 B SALN Sl e As #n

E AN 91-8(1997 B A5Z),

24) DAFFE/CFA/WPS8(97)14/REVS,.
25) Corruption of Foreign Public Officials Act, Section 4(2), 5(2).
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ARZH) g3 A5 FRIF=2(A11X) A



- 24 3 71E hri ?SH?J X}ﬁl/‘}% T8 a9 FF AvAelet 42

o wEhx B7|Ye] A FAlaro] sfj9] AF3|Ake] oM flel tist
o ZIIHA AYS ES F A AR e 5 Y afF
o3& sl AAAQ(crucial) FA e ZPute] oA,

- HIAIAL Weke ANT BS, B BI)YGo] HBAFE AAS
Qohe, Bo19e) AR gal 719 EE 1 99 148 F UL,
o © mge] WY A% >
o slSiAEA YT AR AHe

A ysn 27199 gele] Ase] 94 ow BEHS I

A48}7) ofel 3

Org
2

- 27190l HEAFE AAS AN ok AU e QIASIA &
39, 212 Galro] 719 AA 7199 A< (corporate responsibil-
ity)elgke= /de A8k ek,

N,

o HAAIN) U RS 2 FAAN R T Y
@ Hvol RgHoR B BE 1 QUi AYS BS 4
92

o AT} WP AYL B £ UE OIE 299 AAE}
FEu Yo A¥E 4 Ut $20] ohld e 19 A1k

35) vkek LH%"‘"] ﬂ_":,'—g] oA ﬂfﬂ% 41\—?_]—7%9] YA (extended nat1onahty o wa}
o 4

Fof 4zl AXE Ao W



I. OECD AF2gRtolAfe] =9 31

57 olele.

< Ef“:}’f‘?}l-:—% st ks A ofo] tig F 2 Q) A
ke F oY A8AAE AAR F 2R 3

o gk 39 Ap3|atel] gk AAZQ TAY WAE VAEORE AA
ZAE F7I2 HESI,

27193 #ps|ake] 719 A2 (corporate governance) Y 7196
2 2 A AR FYo] A =S AT aRH
=

ek oA,
- 2 AN T BEOE A EE JedE)E Feta] A
e HEo BF A %401 g EFAFATrEol HAAHNY] )
ol o] #do] S/ Ao oFH.

poration) TAE B3l o]#F AFEES EAY
o 7199 o]el& 9J3te] CFC, e 1 0114%1, Z== W ggele] A
e e 2 dERleA A
o Tl wet BYor EFAY ]
Aol g A 25024 54“‘)“?%%—% FHANZEOR A,

#78 A3

i
i“l
B
§&
rir
o,

o EF, AAAI} ARH BYAHA MBL LIS HEIA
e 30)
o @ &

36) Anti-deferral Rule to Subpart F Income, IRC §952(a)(4), Tax Reform Act of
1976, DAFFE/CFA/WP8(98)14.
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38) Recommendation on the Tax Deductibility of Bribes to Foreign Officials, C/M
(96)8/PROV, 1996.

39) C(96)27/FINAL, 1996.

40) DAFFE/CFA/WP8(98)12, 14, 1998,

41) DAFFE/CFA/WP8(99)1.
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43) DAFFE/CFA/WP8/WD(98)14.

44) OECD Audit Guidelines for The Detection of Bribes to Foreign Public Officials.
33 AFS w29 Internal Revenue Manual and Audit Techniques Handbook
3} Legal Standard for Applying Section 162(c) (1) & #FZ(DAFFE/CFA /WD
(98)5, DAFFE/CFA/WD(98)8).

45) DAFFE/CFA/WPS8(98)12/REV1.
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46) the recipient country is permitted to disclose the information “only to persons or
authorities concerned with the assessment or collection of, the enforcement or
prosecution in respect of, or the determination of appeals in relation to, the
taxes covered by the Convention”(Article 26 of the 1992 OECD Model
Convention on Income and Capital).

47) AR A3 AR R tigh HE A LA BE YRIF ZAY 99 o9 o
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48) OECD Model Memorandum of understanding on automatic exchange, DAFFE/
CFA(98)41.
49) DAFFE/CFA/WP8(98)12/REV1, DAFFE/CFA/WP8(98)12, 1998.
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54) Convention on the fight against corruption involving officials of European
Communities or officials of Member States of European Union.

5) OECD #eF A1zl oJstd HEP 99 7498712 “to offer, promise or give ....
advantage .... to a foreign public official....in order that the official act or refrain
from acting ...” o™ EUZ 2k A= “the action of an official who .... requests or
receives advantages .... to act or refrain from acting ..." 4 (CFCE A|2% 59}).
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59) Experimental Case Studies on Transparency Practices, IMF, 1999.
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60) Principle for Managing Ethics in the Public Sector, OECD Public Management
Committee(PUMA), 1999 %,
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Exporting Nations.” European Journal of Development Research. Vol. 10. No. 1.
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Executive Summary

A Review and Evaluation of the OECD Convention on
Combating Bribery of Foreign Public Officials in International

Business Transaction and Subsequent Implementation Measures

Keun-ho Chang

In 1997 December, 34 nations, most of which are the OECD
countries, has agreed upon the OECD Convention on
anti-corruption involving foreign public officials and, accordingly,
Korea has legislated the Foreign Bribery and Trade Prevention
Law on last January 4th.

The Convention, above all, requires Each Party to bring a
criminal case against any person who intentionally offers or
authorizes any undue benefit to a foreign public official for
business advantages directly or indirectly and to establish the
liability of legal persons including monetary sanctions for the
bribery of foreign public officials. Also, Each Party must deny
the tax deductibility of such bribes and take necessary measures
to establish relevant accounting requirements, jurisdiction, and
mutual legal assistance including extraditions.

Furthermore, for a full implementation and functional
equivalence, the Working Group under the CIME shall monitor
and evaluate implementation measures of Each Party and report
recommendations on following-up measures to the OECD
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General Council. Specifically, in order to enhance the
effectiveness of the Convention, the Group will first study the
extension of the coverage of the Convention into foreign political
party and its officials as well as candidates for public office.
The Group will also study the issue of making the bribery a
predicate offence for money laundering legislation and the role
of foreign subsidiaries and off-shore financial centers in bribery.
In addition, other OECD committees such as CFA will review
bribery solicitation by public officials, corruption between private
businesses, the establishment of the OECD tax audit guideline,
and automatic information exchanges.

The Convention was initiated by nations such as the United
States in an effort to provide a level playing field for their
business. However, integrations of commodity and service
markets like financial market have made a regional crisis into
global one. In turn, these external effects intensified developed
countries’ effort to achieve a ’globalization of system’ through
OECD and IMF as well as a ’globalization of market’ through
WTO.

According to the OECD, the distorting effects of bribery on
competitive conditions undermine good governance and economic
growth. In particular, limited competition reduces international
trade and investment and spreads out rent seeking behavior
which, in the long run, contributes to market breakdown like the
recent financial crises. However, rapid system reform will impose
a heavy burden on the developing countries because
decision-making behavior as well as economic system are
dependent upon the level of economic development.

According to the Transparency International, Korea ranks in
43th place among 85 nations with respect to 1998 corruption
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level and tends to pay bribes for the acquisition of contracts in
international trade. More serious problem for Korea is its
insensitiveness toward corruption which led to the stalemate in
reforming measures designed to prevent and prosecute bribery, as
demonstrated by the recent failure to adopt anti-money
laundering law and the relaxation of the law requiring real name
in financial transactions.

On the other hand, as good and service market including
investment market are integrated globally, the efficiency of a
nation’s system which works like a sort of infra-structure in the
flow of good and services emerged as a major factor in
determining economic growth. The system efficiency which
includes just government management is, in turn, decided
eventually by sound working of system.

Thus, the important task for Korea is to initiate system reform
by utilizing international movement toward globalization of
economic system. First of all, it needs to bring about good
governance by improving the pay system and government
function because frauds most likely result from absurd
administration. Secondly, in order to fight against political
corruption, anti-money laundering law should be legislated and
the law requiring real name in financial transactions must be
reinforced.  Finally, Korea should be ready to adopt
internationally accepted financial supervision and accounting
regulation that the IMF and OECD are currently developing in
order to boost voluntary compliance by business and effective
prevention of bribery.
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